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West's Annot ated Code of West Virginia Currentness
Chapter 16. Public Health
= Article 35. Lead Abatenent

§ 16-35-1. Short title

This article may be cited as the West Virginia "Lead Abatenent Act.”

§ 16-35-2. Legislative findings

(a) The Legislature hereby finds and declares that:

(1) Lead is a toxic substance and harnful to the citizens of this state;

(2) Lead poisoning is a devastating health hazard, particularly to young children
and results in serious long-termhealth effects;

(3) Children exposed to even low |l evels of |ead exhibit |earning disabilities, de-
creased growt h, hyperactivity, inpaired hearing, and neurol ogi cal damage;

(4) Workers and others who come into contact with | ead when renoving or renediat -
ing | ead based materials are also at risk of |ead poisoning;

(5) Exposure occurs fromcontact with materials containing |ead, including, but
not limted to, |ead-based paint chips, |ead dust, and |ead-contam nated soil

(6) The nost significant source of exposure is |ead-based paint, particularly in
houses built prior to one thousand ni ne hundred seventy-eight;

(7) The danger posed by | ead-based pai nt hazards can be controlled by abatement or
interimcontrols that |linit exposure to |ead-based paint hazards; and

(8) The public health and safety of this state will be better protected when al
per sons who handl e | ead-cont am nated substances are thoroughly trai ned and know-
| edgeabl e regardi ng saf e met hods of handling and di sposing of such material s.

(b) Therefore, it is the purpose of this article to protect the health of the
children of the state and those who undertake renmedi ati on of the | ead health haz-
ard by establishing guidelines for the assessnment and rempval of |ead hazards from
homes and ot her buil di ngs where children are frequently present and exposed to the
danger of |ead poisoning.

8 16-35-3. Definitions

(a) "Abatenment" means any neasure or set of measures designed to permanently elim
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i nate | ead-based paint hazards. Abatement includes, but is not linted to:

(1) The renoval of |ead-based paint and | ead-contam nated dust, the pernmanent en-
cl osure or encapsul ation of |ead-based paint, the replacenent of |ead-painted sur-
faces or fixtures, and the renoval or covering of |ead-contam nated soil

(2) Al preparation, cleanup, disposal, and post-abatenent clearance testing
activities associated with such neasures;

(3) Projects for which there is a witten contract to permanently elininate |ead-
based paint hazards froma dwelling unit or child-occupied building;

(4) Projects involving the permanent elimnation of |ead-based paint or |ead-
contam nated soil; and

(5) Projects involving the permanent elimnation of |ead-based paint hazards that
are conducted in response to federal, state or |ocal abatenent orders.

(b) "Child | ead poi soning" means that the anpunt of |ead circulating in the bl ood
stream of children is at or exceeds the | evel defined by the United States center
for disease control

(c) "Child-occupied building" nmeans any of the follow ng structures built before
one thousand ni ne hundred seventy-eight: Public or private buildings, or portions
thereof, or a roomin a residential dwelling or unit, any of which structures are
currently visited, or intended to be visited, three hours a day twice a week or
nore often by a child age six or under, including, but not limted to, day care
centers, kindergarten classroons, schools, canps and recreational facilities.

(d) "Contained work area" neans a designated room or roons, spaces, or other
areas, including a decontam nation structure, where | ead abatenent activities are
performed, separated fromthe uncontam nated environnent in accordance with OSHA
st andar ds.

(e) "Conmi ssioner" means the Comni ssioner of the West Virginia Bureau for Public
Health or his or her representative.

(f) "Discipline® nmeans any one of the follow ng: Lead abatenent contractor, |ead
abat enent supervisor, |ead inspector, lead risk assessor, |ead abatenment worker,
or | ead abat ement project designer.

(g) "Elevated bl ood-1ead |l evel" nmeans a concentration of lead in the blood stream
as defined by the United States Center for Disease Control

(h) "Industrial facility" means any factory, mll, plant, refinery, warehouse,
bui l di ng or conpl ex of buildings or other industrial structures including the |Iand
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on which it is |ocated.

(i) "Inspection"” nmeans a surface-by-surface investigation to determ ne the pres-
ence of | ead-based paint or |ead hazards and the provision of a report explaining
the results of the investigation

(j) "Interimcontrols" neans a set of neasures designed to tenporarily reduce hu-
man exposure or |ikely exposure to | ead-based paint hazards, including specialized
cl eani ng, repairs, maintenance, painting, tenporary contai nnent, ongoi ng nonitor-

i ng of | ead-based paint hazards or potential hazards, and the establishnent and
operation of managenent and resident education prograns.

(k) "Lead" neans elenental |lead and all inorganic and organic | ead conpounds.

(1) "Lead abatenent contractor"™ means any person who contracts to conduct any |ead
abat enent activity.

(m "Lead abatenent designer" neans an individual who designs | ead abatenent
proj ects and occupant protection plans.

(n) "Lead abatenent project" means an activity in target housing or child-occupied
bui l di ngs intended to permanently renove or encapsul ate | ead-based paint, |ead-
cont ai ni ng dust, |ead-containing soil or other |ead-containing materials and de-
contani nati on of an area, but does not include interimcontrols which do not per-
manently elimnate | ead hazards.

(o) "Lead abatenent worker" neans an individual who is enployed by a | ead abat e-
ment contractor for a | ead abatenent project.

(p) "Lead-based paint" neans paint or other surface coatings that contains |ead at
a level defined by the comm ssioner by legislative rule as provided in section
four of this article.

(g) "Lead hazard" neans any condition that may result in exposure to |lead includ-
ing, but not linited to, |ead-contaninated dust, |ead-contaninated soil, or |ead-
based paint present on accessible surfaces, friction surfaces, inpact surfaces or
ot her | ead sources that could result in adverse effects on human health.

(r) "Lead inspector"™ means an individual who conducts inspections to determ ne and
report the existence, nature, severity and | ocation of |ead-based paint or |ead
hazards.

(s) "Lead risk assessnent” means an investigation of the potential risk to human
health or the environnment posed by | ead abatenent projects or |ead hazards, in-
cluding, but not limted to, considerations of toxicity, concentration, form no-
bility and potential of exposure.
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(t) "Lead risk assessor" nmeans an individual who is responsible for or conducts
l ead risk assessnments and establishes priorities for a | ead abatenent project.

(u) "Lead supervisor” neans a person enployed by a | ead abatenent contractor to
supervi se workers on a | ead abatenment project, to devel op occupant protection
pl ans and to devel op abatenent reports.

(v) "OSHA" neans the United States Occupational Safety and Health Admi nistration

(w) "Oaner-occupi ed housi ng" means a detached single unit residence owned by the
i ndividual living within the unit.

(x) "Person" neans any individual, partnership, firm society, association, trust,
corporation, other business entity or any agency, unit, or instrumentality of fed-
eral, state or |ocal governnent.

(y) "Target housing" neans residential structures built prior to one thousand nine
hundred seventy-eight or residential structures that are confirmed by inspection
to contain | ead-based paint.

8 16-35-4. Powers and duties of the director

The director shall adm nister and enforce this article, and has the foll ow ng
powers and duties:

(1) To propose rules for legislative approval in accordance with the provisions of
article three, chapter twenty-nine-a of this code, necessary to carry out the re-
qguirenents of this article, including, but not limted to, abatenent personne
trai ni ng guidelines, procedures for the issuance and renewal of |ead discipline
licenses, establishment of all fees necessary to pay for the inplenmentation and
enforcenent of this program and the regul ation of |ead abatenent projects;

(2) To issue, suspend and revoke | ead discipline licenses, regulate | ead abatenent
projects, and assess fees and civil penalties pursuant to this article and the
rul es pronul gated hereunder

(3) To promul gate any enmergency rul es necessary to gain federal approval of the
state | ead abatenment programin accordance with section three, article fifteen
chapter twenty-nine-a of this code;

(4) To accredit training providers, training courses, exam ners, exan nations, and
gradi ng systens devel oped for licensing disciplines pursuant to this article;

(5) To order reduction or abaterment of identified | ead hazards when they nay res-
ult in child | ead poisoning; and
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(6) To devel op a public awareness canpai gn on the dangers of |ead poisoning and to
pronmote public education of the requirenents of this article.

§ 16-35-4a. Duty of director to establish programfor early identification of |ead
poi soning in children

(a) The director shall establish a programfor early identification of cases of

| ead poi soning. The program shall include a systematic screening of all children
under six years of age for the presence of |ead poisoning. The director shall,
after consultation with recognized professional nedical groups and such other
sources as he deens appropriate, propose legislative rules establishing: (1) The
nmeans by which and the intervals at which children under six years of age shall be
screened for |ead poisoning; and (2) guidelines for the nedical followup of chil-
dren found to be | ead poisoned. Such identification programshall, to the extent
that all children residing in this state are not systematically screened, give
priority in screening to children residing, or who have recently resided, in areas
where significant nunbers of |ead poisoning cases have recently been reported or
where other reliable evidence indicates that significant nunbers of |ead poisoning
cases may be found. If the director is infornmed of any person having a nedically
confirmed el evated bl ood-1ead | evel, the director shall cause to have screened al
ot her children under six years of age, and such other children as he or she finds
advi sabl e to screen, residing or recently residing in the household of the victim
unl ess the parents of such child object to the screening because it conflicts with
their religious beliefs and practices. The results of the screenings shall be re-
ported to the director, to the person or agency reporting the original case and to
such ot her persons or agencies as the director deens advi sable.

(b) The director shall maintain conprehensive records of all screenings conducted
pursuant to this section. The records shall be geographically indexed in order to
deternmine the | ocation of areas of relatively high incidence of |ead poisoning.
The records shall be public records, except that the nanes of screened individuals
may not be public. A summary of the results of all screenings conducted pursuant
to this section shall be released quarterly, or nore frequently if the director so
deternmines, to all interested parties.

(c) Al cases or probable cases of |ead poisoning, as defined by |legislative rule
proposed by the director, found in the course of screenings conducted pursuant to
this section shall be reported i mmediately to the affected individual, to a
child s parent or legal guardian if the child is a mnor, and to the director. The
di rector shall informsuch persons or agencies as the director determ nes is ad-

vi sabl e of the existence of the case or probable case of |ead poisoning.

§ 16-35-5. Lead discipline license required

(a) It is unlawful for any individual to carry out any |lead-risk assessnent, in-
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spection or abatement activity for which he or she does not hold an appropriate
| ead discipline license

(b) To qualify for a lead discipline |license an applicant shall

(1) Satisfactorily conplete a state-accredited training course for a | ead discip-
line and receive a passing grade on an exam nation adm nistered by a state-
accredited exam ner; and

(2) Meet the requirenents set forth by the director in legislative rule.

(c) Applicants for a lead discipline |license shall submt to the division an ap-
plication and certificate that show satisfactory conpletion of a training course
for a |l ead discipline and pay the applicable fee to the division.

(d) The director may deny a license if the applicant fails to conply with the ap-
plication procedures or to satisfy the licensure criteria or to pay the fee. The
director shall provide witten notice of such denial and an opportunity for re-
application.

(e) The director may grant |lead discipline Iicenses to individuals |icensed or
certified in another jurisdiction if its requirenents are at |east as stringent as
West Virginia's requirenents.

8 16-35-6. Lead abatenent contractor's duties
A | ead abatenent contractor shall

(1) Ensure that each of his or her enployees or agents who will come in contact
with lead or who will be responsible for a | ead abatenent project is licensed as
required by this article;

(2) Ensure that each | ead abatenment project is supervised by a |licensed | ead
abat enent supervi sor

(3) Maintain sanpling records for each contained work area of a | ead abatenent
project until it meets the mnimum cl earance standards established by the director
before all owi ng reoccupancy; and

(4) Keep a record of each | ead abatenent project and nmake the record available to
the division and the divisions of conerce, |abor, and environnental protection
upon request. Records required by this subsection shall be kept for at |east
three years and shall include at a mininmum

(A) The name, address and |icense number of the individual who supervised the | ead
abat enent project and each enpl oyee or agent who worked on the project;
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(B) The location and design of the project, if applicable, and the amount of | ead-
containing material that was renoved;

(C The starting and conpletion date of each project and a summary of the proced-
ures that were used to conply with all federal and state standards; and

(D) The nane and address of each disposal site where | ead-contam nated waste was
deposited and the di sposal site receipts.

8§ 16-35-7. Exenptions fromnotification and |licensure

(a) Homeowners perform ng | ead abatenment or interimabatenent controls on their
single unit owner-occupi ed housing are exenpt fromthe requirenents of this art-
icle: Provided, That the provisions of this section do not apply to any residen-
tial dwelling occupied by a person or persons other than the owner or the owner's
i medi ate famly as well as to any residential dwelling where a child with a docu-
mented el evated bl ood | ead | evel resides.

(b) Abatenent does not include renovation, renodeling, |andscaping or other activ-
ities, when the purpose of such activities are not intended to permanently elim n-
ate | ead-based pai nt hazards, but, instead, are designed to repair, restore or re-
nodel a given structure or dwelling, even though these activities may incidentally
result in a reduction or elinmnation of |ead-based paint hazards. Abatenent al so

does not include interimcontrols, operations and naintenance activities, or other
neasures and activities designed to tenporarily, but not permanently reduce |ead-

based pai nt hazards.

(c) The provisions of this article do not apply to | ead-hazard reduction activit-
ies or to persons perform ng such activities when such activities are performed
wholly within or on an industrial facility and are performed by persons who are
subject to the training requirenents of OSHA: Provided, That the provisions of
this article do apply to any child-occupied building or area such as a child day
care center located at an industrial facility.

§ 16-35-8. Notification of elevated bl ood-lead | evels required

The director may, by legislative rule, establish requirements for |aboratories and
| ead abatenent contractors for mandatory reporting of any persons nedically con-
firmed el evated bl ood-1ead |evel.

8§ 16-35-9. Notification of |ead abatenent projects required

Each owner or other person responsible for the operation of a building, facility,
residence or structure where a | ead abatenent project is to occur shall notify the
division in the tine specified by the director prior to commencenent of each |ead
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abat enent project, and conply with all applicable state and federal regulatory re-
quirements for a | ead abatenent project.

§ 16-35-10. Accreditation of |ead abatenent training courses

(a) The director shall propose legislative rules establishing criteria and proced-
ures for certification of training course curricula and exam nations that shal
ensure the qualifications of applications for |icensure or certification as re-
quired in this article. To qualify for certification, a training course shal
contain a conbination of class instruction, practical application, and public

heal th procedures of a length and content that, to the satisfaction of the direct-
or, ensure adequate training for the level and type of responsibility for each
nanmed certification category.

(b) Al courses certified under this section shall be conducted by instructors
whose training and experience is deternmined by the director to be appropriate for
the subject natter being taught and the | evel of licensure category for which the
course is designed. An approved initial course for any category of person engaged
in |ead-hazard reduction activities shall include all of the foll ow ng, but not be
limted to:

(1) Worker health and safety instruction no |ess stringent than required under ap-
plicable federal |aw and regul ati ons;

(2) Instruction in the inportance of safe work practices in promoting public
heal th, and the inportance of proper decontam nation procedures in elimnating the
risk of contam nating individual workers' home environnent; and

(3) Instruction in the workers' rights and obligations under federal and state
| aw.

(c) I'n addition to developing criteria for classroominstruction pursuant to this
section, the director shall develop mninumcriteria for hands-on training or on-
site instruction. The criteria for certification of training courses shall in-

cl ude m ni mum trai nee conpetency and proficiency requirements, evidenced through
both witten exam nations and m nimum skills denonstrati on exam nations. Upon
successful conpletion of an approved retraining course, the trainee shall be is-
sued a certificate by the director or the accredited training provider under the
authority of the director.

(d) Al training courses nust be recertified annually by the director. The dir-
ector may establish by legislative rule, reasonable application fees for the ac-
creditation of training courses and discipline exanm ners, and establish criteria
for renewal s of training course certification.
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8§ 16-35-11. Suspension or revocation of license; violations; hearings

(a) The director may suspend or revoke a | ead abatement discipline license if the
| i censee:

(1) Fraudulently or deceptively obtains or attenpts to obtain a |icense or know
ingly aids another in such fraud or deception;

(2) Fails at any time to neet the qualifications for the license or to conply with
the requirenments of this article or any applicable |egislative rules;

(3) Fails to conply with applicable federal or state standards for |ead abatenent
proj ects;

(4) Enploys or permts an individual not licensed as required by this article to
work on a | ead abatenment project; or

(5) Falsifies or attenpts to falsify any docunent related to a | ead abat enent
proj ect.

(b) The director may investigate all suspected violations of this article or any
rul e promul gated hereunder. Upon the finding of a violation in connection with
any | ead abatenent project, the director shall issue a cease and desist order dir-
ecting that all work on the project is halted forthwith or a notice of violation
directing conpliance with this article or any rule promul gated hereunder. Posting
of cease and desist orders or notice of violations on project sites shall consti-
tute notice of its contents to the property owner and all persons working on the

| ead abatenment project. The director may al so deliver a copy of such order or no-
tice by certified mail, return receipt requested, to the property owner and to the
contractor.

(c) Hearings regarding violations of this article and any rul es pronul gated here-
under shall be conducted in accordance with the division's rules of procedure for
contested case hearings and declaratory rulings and the adninistrative procedures
act of chapter twenty-nine-a of this code.

§ 16-35-12. Special revenue account

The director shall deposit all noneys collected as fees and civil penalties under
the provisions of this article a special account in the state treasury to be known
as the "l ead abatenent account”. Expenditures fromsaid fund shall be for the

pur poses set forth in this article and are not authorized fromcollections but are
to be made only in accordance with appropriation by the Legislature and in accord-
ance with the provisions of article three, chapter twelve of this code and upon
the fulfillment of the provisions set forth in article two, chapter five-a of this
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code: Provided, That for the fiscal year ending the thirtieth day of June, one
t housand ni ne hundred ni nety-nine, expenditures are authorized fromcollections
rat her than pursuant to an appropriation of the Legislature.

8 16-35-13. Penalties and fines

(a) The director may inpose a civil penalty of not |less than two hundred fifty
dollars and not nore than five thousand dollars for each separate violation of
this article or any rules pronul gated hereunder. |n any case where a person fails
to halt work followi ng the issuance of a cease and desist order by the director,
the violation shall be presuned to be willful and the person shall be assessed a
civil penalty by the director of not | ess than ten thousand dollars nor nore than
twenty-five thousand dollars for an initial violation and not |ess than twenty-
five thousand dollars nor nore than fifty thousand dollars for each subsequent vi-
olation. Failure to pay a civil penalty inposed by the director within thirty
days of receipt of notification constitutes a separate violation

(b) Notwi t hstandi ng any other provision of this code, any person who viol ates any
provision of this article or any rule pronul gated hereunder is guilty of a nisde-
nmeanor and, upon conviction thereof, shall be fined not |ess than two hundred
fifty dollars, nor nore than fifty thousand dollars, or confined in the county or
regi onal jail not nmore than one year, or both fined and confi ned.

Current through End of the 2009 Second Extraordi nary Session
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